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Respondent Papai was injured whil painting the
housing structurs of the tug P4, Barrow. Petitioner Harbor

Tug & Barge Co., the tng's operator, had hired him to do |

the work, which was expected $o last one day and would
not involve sailing with he vessel. Papai had been
employet by Harbor Tugron 12 previous eecasions in the

2 1/2mounths before his injury, receiving those jobs

through the Inland Boatman's Union (IBU) hiring hall,
He had been geiting short-term jobs with various.vesssls
through the hiring hall for about 2 1/4 .years, Most of
those were deckhand work, which Papai-said involved

smiayming the lines ‘on- and off-board vessels while they
.dook or vndock. Papai sued Harbor Tug, claiming, infer

alia, negligence under the Jones Act, and-his wife joined
as a plaintiff, claiming: loss of consostium. The District
Court gramted Harbor Tug summary judgment upon
finding that Papai did not efjjoy seaman status under the

Jones Act, and it later confirmed that adjudication! The

Ninth Circuit reversed and remanded for a trial of, ameng
other things, Papai's $eamai status and his-corresponding
Jones Act claim. Based on Chandrils, Ine. v. Laisis, 515

"U.S. 347, 132 L 'Bd 2d 314; 115 B, Ct. 2172, the court

descnbed the relevant | mquxry as niot whether Papai had ¢
permanent comnection with the' vessel bt whether his
rehmmxshlp “with a vessel or an xdentzﬁah!e group of
vesseﬁs was substantial in duration and na‘ture, and found
that this required considerationt of his empio}nnenf‘s total
circumstances, The court detérmined thet a’ roa¥onabie

Jury could conclude that Papai satisfied that test, for if the

type of work a maritime worker custorvarily performs
would entifle him fo, scaman status i performed for a
single employer, he slhould ot be deprived of that status
simply beoause the' industry operafes under z daily
assigoment, rather than a permanent amp}oymant,

‘systeim, B

Hela'.'

1. Booanse the fssne whether the record permits &
reasonable jory to comeclude that Papai is a Jones Act
seaman is hexe resolved i the employer's favor, this
Court does not ‘remch the question whether an
administrative raling for an employee on his claim of
Longshore and Harbor Workers' Compensation Act
coverage bars his claim of seaman status In & Jones Act
suit, P, I,

2. "This record wopld not permit a reasonable jury to

conclude that Papai is & Jonmes Act seaman. Jones Act
coverage is confined fo ssamen, those workers who face
regular exposurs io the perils of the sea. An important
part of the test for defermining who is a seaman is
whether the injured worker has a substantial connection
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to & vessel or to a fleet of vessels, and the latter concept
requires. a. requisite . degree of  common ownership or
control. Chandris, 515 U8, at . The requisite link is
not established by the mere use of the same hiring hall
which draws from the same pool of employees. The
various vessels on which Papai worked through the IBU
hiting ball in the 2 1/4 years beforé his infiry were not ’
linked by any commeon ownership or control, Cons:deﬁng
prior employments with independent employers in"
making the seaman status inquiry would undermine "the,
interests of employers and maritime workers alike in
being able to predict who will be covered by the Jones

Act ., , before g particular work day begins," id, at ,"

and there would bé no principled basis for limiting which
prior employments -are considered for determinitig
seaman siatus, That the YBU Deckbands Agreement
olassified Papai as a deckhand does not give bim olaim to
seaman status, Seamen status is based on his actual
duties, South Chicago Coal & Dock Co, v. Bassett, 309

US, 251, 260, 84 L. kd, 732 60 8. Ct. 544, and Papai's

dutieg during.. the emplqynpnt in qpestion uwluded no
gepgoing activity. Nor ;s it reasonable to infer from his
testimony that his 12 prior employments with Hatbor Tug

Jnvolved work of a seagoing natyre that could qua!ify

him fqr seaman statqs.}’p 5-12,
67 F. 3d 203, rever%‘ed

COU'NSEL‘ Bnc Danoﬂ' argued the cause for petitioner
Thomas J. Boyle argued the vavsé for respondents.:

David C, Fredetick argued ‘the cause for the Uniled
States, as amicus ouriae, by special leave of court.

" JUDGES: KENNEDY, J., delivered the opinion of the
* Court, in"which REHNQUIST, C, J., and O'CONNOR,

SCALIA, SOUTER, and - THOMAS, I, ‘joinéd,
STEVENS, I, filed a dmsanting opinion, in which
GINSBURG dnd BREYER, 3., joined.

OPINION BY: KWNEDY

OPINION

[*550] [**1538] [***806] JUSTICE KENNEDY
delivered the opinion 'of the Colt,

Adjudication to determine whether a maritime
employee 15 a searnan under the Jones Act, 46 US.C,
App. §688(a), or-a maritime employse covered by the

- clauﬁchuon )

Longshore and Harbor Workers' Compensation Act
(LHWCA), 44 Stat. (part 2) 1424, as amended, 33 U.S.C
§ 901 et seq., continues to be of concer in our system.
The distinction between the two mutually ‘exclusive
categories can be difficult to implement, and many cases
turn on their specxﬁo ﬁcts

[***LEJHRIA] [1A] [***LEdHR2] [2]The
Court of Appeala for the Ninth Cirouit held in this case
that there was a jury question as to whether an injured
worker was a Johes Aot seaman, Granting the employer's
petition for a writ of certiorari, we brought two questions
“before ud. The fitst is whother an administrative ruling in
- ‘favor of the employee on lis claim of coverage umder the
" LHWCA. bars his claim of seaman statvs in the Jonea Act
suit ho wishes to pursue in district court. The second is
* whiether this. record would permit & reasonable. jury to

“conchide the employes i » Jones: Aot seaman, We

_resqlve the second question in the employer's favor and,

- as it is dispositive of the case, we do notreach the first.

On the question of seaman status, there is an issie of
significance beyond the facts of this case. Our statement
in an earlier cage that a worker may establish seaman
status based on the-substaritiality of his comiection t6'"an
identifiable group of . . . vessel" in navigation, see
Chandvis, Inc, v. [*551) Latxis. 515 U.S. 347, 368, 132
L. Ed, 24 314, 115 8. Ct, 2172 (1995), hna Beeri'subject to
differing mterpretaﬁons, and we seek to provide

[***807] I oo . e [
Respondent John .Papai was. painting the housing
structure of the tug Pt Barrow when a ladder he-was on
moved, he alleges, causing him to fall and injure his
knee. App. 50, Petitioner Harbot Tug & Barge Co,, the
tug's operator, had hired Papai to do the painting work,
Id, at 44, A prime coat of paint had been applied and. it
was Papaf's task to apply the finish coat, 24, at 45. There
was no vessel captain ot board and Papai reported to the
port captain, who had a dackside office, /d,, at 36-37.,.The
iemployment \was expested to begin and sud the same day,
id., at 35, 48, and Papai was net gmng to sail with the
vessel after he finished painting, id, at 51, Papai had
been employed by Harbor Tug on 12 previous occasions
in the 2 1/2 months before his injmy

Papai received his Jjobs with Harbor Tup through the
Inland Boatman's Union (YBY) hiting hall, He had been
getting jobs with various vessels through the hiring hall

’
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for about 2 1/4 years, All the jobs were short term. The

‘longest lasted aboyt 40.days and most were for three deys

or under, Id, at 29, 34, In a deposition, Papai described
the work as coming.under three headings; maintenance,
longshoring, and deckhand, Jd, at 30-32. Papai said
maintenance work involved chipping rust and painting
aboard docked vessels. Jd, at 30, 34-35, Longshoring
work required helping to discharge vessels, Jd, at 31.
Deckhand -work involved , manning the Knes on- and
off-board vessels whils they dooked or undocked, Jd, ai
30. As for the assignments he obtained through the hiring
hall over 2 1/4 years, most of them, says Papai, lnvolved
deokhand work, X4, at 34. ‘

* Afier his alloged injury aboard the P2, Barrow, Papai
sued Harbor Tug in the United States’ Distriot Court for
the Northern District of California, claiming negligence
undor [#552] the Jones Act and unsesworthiness under
[**1539] general maritime law, in addition to “other
causes of action, His wife joined as a plainiift, claiming
loss of copsortium. Harbor Tug sought summary
judgment on Pipai's Jones Aot and unseaworthiness
olaims, cantending he was not a seaman and so could not
provail on either claim, The District Court granted Harbor
Tug's motion and later denied Papai's motion for
1eoonsideration. After our decisions in MeDermoit
International, Inc, v. Wilander, 498 U.S. 337, J12 L. Ed,
2d 866, 111 8. Ct." 807 (1991), and Southwest Marine,
Inc, v. Gizoni, 502 U.S. 81, 116 L, ¥d. 24 405, 112 5. Ct,
486 (i991), the District Court granted a motion, by
Hatbor Tug "o confir” the earlier summary
adjudication of Papai's non-seaman stafus. The Distriot
Court reasoned, under a fest since superseded, see
Chandris, supra, that Papai wag not a seaman within the
meaning of the Jones Act or the general maritime law,
because "he.did not have a ‘mote or less permanent
conuection' with the vessel on which he was injured nor
did he perform substantial work on the vessel sufficient
for seaman statas." App. to Pet, for Cert, 27a,

The Court of Appesls for the Ninth Circuit reverssd
and remanded for a trial of Papal's seaman status and his
corresponding Jones Act and unseaworthiness claims,
Based on our decision in Chandiis, the court described
the relevant inquiry as "not whether plaintiff had a
permanent connection with the vessel [but] whether
plaintiffs relationship with [***808] 2 vessel (or a
group of vessels) was substantial in terms of duration and
nature, which requires consideration of the total

circumstances of his employment.” 67 F.3d 203, 206

(1995). A majority of the panel believed it would be
reasonable for 3 jury to conclude the employee satistied

* that test. In the majority's view, “if the type of work a
maritimie worker customarily performs would entitfe him

to seaman status if performed for a single employer, the
worker shopld not be deprived of that status simply
because the industry operates under a, daily assignment
rather then 3 permanent employment system.” Ibid, The
majority also said the [*553} “cirqumstance that Papai
iiad worked for Harbor Tug on 12 occasions dyring the 2
1/2 months before his injury "may in itself provide a
sufficient conpection” to Harbor Tugs vessels to
establish seaman status, Jbid,

Judge Poole dissented from the majority's holding
that thers was a triable issue as to Papai's seaman stafus,
He recognized that Chandris held out the possibility of
being a soaman without a substantial connection fo g
particular vessel in navigation, provided one nevertheless
bad the required connection fo "an. identjfiable group of
such vessels." 67 F.3d at 209 (quoting 515 US.,, at 368).
Judge Poole said, however, it would be a mistake to view
Chandiris ag holding that, for seaman-status purposes, a
“group may be identified simply as thoge vessels on

which, a sailor sails, not just those of a particular

LT 4

employer ot controlling entity. . . . Thle" nidjority's
Jolding] renders the 'identifiable group' or ‘'fleet

Tequirement a nullity." 67 £.3d gt 209 (citation omitted).
Judge Poole also noted that the majority's position
conflicted with that of the Fifth Cirouit (en banc) and of &
Third. Circuit panel,, Jbid. (citing «Barrett.wv, Chevron,
US.A., Inc,, 781 F.2d 1067 (CAS 1986). (en banc); Reeves

¥ Mobile Dredging & Pumping Co., 26 F.3d 1247 (CA3

1994)); see also Johnson v, Continental Grain Co., 58
F.3d 1232 (CA48 1995); but see Fisher v, Nichols, 81 F.3d
319, 323 (C42 1996) {rejeoting common ownership or
control tequirement), .

. We granieii. certiorari, 519 .8,
Teverse,

1

(1996), and now

[***LEdHR3] [3]The LHWCA, a maritime workers'
compensation. soherhe, excludes from its coverage "a
master or member of a crew of any vessel," 33 US.C. §
902(3)(G). Thése masters and erewimeinbers ave the
seamen entitled to sue for damages under the Jones Act.
Chandris, 515 US. at 355-358. Tn other words, the

LHWCA and the Jones Act ere "mutually exclusivo." I,

ST,

~——”
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- at " (slip op., at 7).

1*5541 [***LEdHR4} [4]Onr recent cases explmn the
'pmperinqmty to determine seaman statud, We need not
‘réstate ‘that docirinal development, see id, af 355-368;
Wilander, supra, at*341-54, to resolve Papai's claim, It
agfﬁo?s to cite Chanidris, which held, in pertinent part:

" "The essential requirerhents for seamen
“gtatus are twofold, First . . ; an employee's
duties ‘must contribute to the fimction of

the vessel or to’ the accomplxshmem ofits

mission, , . .

[**1540) ["‘**809] "Second, and’

_mogt importint -for ‘diir purposes here, a

" déaman must have a connection fo a véasel

" in navigation (or to an identifiable group
of such vessels) that is substantial in terms -
of both its duratioh and its nature, SIS
US. at 368 (mtations and intemal
quotaﬁou marks oxmtted)

'l‘he seaman inquiry is 8 mixed question of law anid fact,
*afid 1€ 0ften will ‘be inappropriate to take the question
ﬁ'oyh th jury, Nevertheless, "summary judgment or a

" diréoted verdict is mandated where the facts and the law -

will feasoiably support oiily one conolusion." Wilander,
.mpra, at 356; see also Chandrts, 515 U.S. at 368-369,

[***LEJFIRS) [5‘}Harbor Tug does not dispute that it
.would redgonable’ "for a jury to conclude Papai's duties
uboard the Pt. Barrow, (or uny other vessel he worked on
through the IBU hiring hall) cbnitributed to the funciion
‘of the vessel or the accomplishment of its mission,

- gatisfying Chandris® first standard. Nor does Harbor Tug

dispute that 2 reasonable jury could sonclude that the Pt.
Barrgw or other vessels Papal worked on were in
navigation The vesult, as will often be the case, is that
seaman status tums on the part of Chandris' second
standard which requires the employee to show “a
connection to a vessel in navigation (or to an identifiable
group of such vegsels) that s substautial in terms of both

s duraﬁon and {ts nature.” Id., at 368. We explained the
rule as follows:

"The fundamental purpose of the cer
substantial connection requirement is to
give full offect-to the remedial schethe

) created by Congress and to separate the
sen-based maritime employees who are

entitled to Jones Act protection from those
land-based workers who have' only a
trangitory or sporadic connection with
T*555] a vessel in mavigation, and
thereforé whose employment does not
regularly expose them to the perils of the .
sen." Ibid, :

For the substantia] conneofion réquirement to serve its
purpose, the inquiry into the natire of the employes's
connection fo the vessel must concentrate on whether the
employeg's duties take him to sea. This will give
substancs to the inquiry both as to the duration and nature
of the smployee's connection to the vessel and be helpfol
in distinguishing land-based from sea-tiased employeos.

[LEJHRIBY [1B]Papai argues. and the Court of

: Appeals majority held, that Papai meets Chandris' second

test based on his employments with the various vessels he

--worked dn through the IBU hiring hall in the 2 1/4 years

before his injury, vessels. owned it appears, by three
different employers not lnked by any common
ownership or control, App, 38, He also did longshoring
work through the hiring hal, id, at 31, md’ it appears this
was for still other employers. i, at 38‘ As notcd.above,
Papai testified at his deposition that the mdjorxty of his
work, during this period was deok‘l;und work, Accordmg
to Papai, this satiefies Cfmndric becduse the group of
vessels Papai worked on through the 1BU hiring hall
constitutes “an identifiable group of , . , vessels" to which
he’ has “substaritial comection." 515 US. at 368

{*#+810] The¢ Court of Appeals for the Fifth Circuit
was the first to hold that a worker could qualify ‘as a
séamdn baszd on his connection to a' group of vessels
tather’ than ‘a partioular one. ‘In’ Braniff’ v. Jackson

- Ave,~Grétnd Ferry, Fic, 280°F.2d 523 (CAS 1960), the

court held the employer was not entitled to summary
judgment on the seaman-status question where an [*556]
employee's job was to perform maintenance work on the
employar 's fleet of ferty boats, often while the boats were
running: "The usual thing, of course, is for a person to
have o Jones Act seaman status in relation to & particular
vessel, But thers is nothing about this , . . concept to mit
it mecheanically to a single ship," Id., a¢ 528. There is "no
insurmountable diffioulty,” the court explained, in finding

_seaman status baded on the employes's relationship to

“several [*¥1541] specific vessels"-Man identifiable
fleet"--ag opposed to a single one. Ihid,

B-00063
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[***LEdHR6] [6]We, in turn, adverted tp the group of
vessels concept. in Chandris. We described it as a rule
"allowing seaman stitys for those workers who hiad the
requisite conneotion. with an ‘identifiable fleet’ of vessels,
a finite proup of vessels under common . ownership or
control.” 515 U.S. at 366: The majority in the Court of
Appeals did not discuss our description of the group of
vessels oconcept as requiring common. ownership pr

‘control, nor did it discuss other Courts of Appeals cases

applying the oconcept, sse, e.g.,..Reeves v, - Mobile
Dredging & Punping Co,, 26 F.3d at 1258. The court
pointed to this statement from Chandris: "We see-no
reason to fimit the seaman status inquiry , , . exclusively
to an -examination’ of .the overall course of a worker's
service with a particular employer.™ 515.U.S, at 37/-372,
B interpreted this to’ mean. "it may be necessary - to
examine the work performed by the employes while
employed by differsnt employers during the relevant time
period.” 67 F.3d"at 206. The court did-not define what it
meant by “the relevant time period." In any event, the
contextitof our stitement in Chandris makes: clear our
meaning; which is that the employee's prior work history
with a partioular employer - may not affect the seaman
inquiry if thé employee was injured on a fiew assignment
with .the' same employer, an assignment with different
“essential duties” than: his previous ones, ‘515 U.S, at

+ 371. In- Chéndris;ihe vierds "particular empioyer™ give

emphasis:to:the point that the inquiry info the nature

'[*557] of the employee's. duties . for seamian-status

purposes may concentrate on a narrower, not broader,
period ‘than the employes's: entire course of employment

-with ki current employer. There was,no suggestion: of a

need to ekamine'the nature of an employee's duties with
prior ejnplojers, Sce also id,.at 367 .("Since Barreit [v.

Chevron, US.A., Inc, 78! F.2d 1067 (CA5 1986} (en

banc)], the Fifth Circuit consistently has analyzed the
problem [of determining seaman status] in terms of the
percentage of work performed on vessels for the
employer in question”), The Court of Appeals majority
interpreted the words "particular employer” outside the
limited disoussian in which we used them and, as a resul,
gave the phrase a meaning opposite fom what the

£

[***LERRIC] [IC].[***LEQHR?] [7]The Court of
Appeals  [***811] stressed fhat various of Papai's
employers had “joined together to obtain a common Iabor
pool on which they draw by means of a union hiring

hall." 67 F.3d at 206 see alsoid,, az 206, n, 3 (suggesting

that this case involyes a "group of vessels [that] have

oollectively agreed tg obiain, employees” fiom a hiring
hall). There is no evidence in the record that the contract

Harbor Tug had with the IBU about employing’

deokhands (TBU Deckhands Agresment) was negotiated
by a multiemployer bargaining group, and, even if it.had
been, that would nat affsct the result here. There was o
showing that the group of vessels the court sought to
identify were subjoot to- unitary ownership or control in
any, agpect of their busines or .operation. So far as the
record shows, each employer was fres to hire, assign, and
direot workers for whatever tasks and"time period they
each determined, limited, at most, by the IBU Deckhands
Agreement: In deciding whether there ig an identifiable
group of. vessels of relevance for a Jones Act seaman
- status determination, the question is whether the vessels
are subject to common ownership or control. _'l‘h‘c
requisite link is not established by the mere use of the
same hiring hall which draws from the same pool of
employess, o . o R ]

[*558]  Congidering, ‘prior employrients with

independent employers in making the seaman status
inquiry would undermine “the interests of employers and
maritime warkers, like in being able to predict who will
be covered ,by. the Jores Act ‘(and, pethaps™ more
importantly for purposes of the smployers' workers’
,sompensaiion obligationg, who will be cavered by the
[LHWCA) before 3 particutar work day begins."
Changris, supra, at 363, There would be no principled
basis for limiting , which ' prior “employments sre
congidered for d‘q,tpnninix;g, seaman status, ‘The Conrt of
Appeals spoke of a "relevant time period" but, as noted
[**1542] abave, it did ‘not define this term. Since ‘the
substantial connection standard is often, as here, the
determinative element of the seaman inquiry, it must be
given workable and practical confines, When the inquiry

further turns on whether the employee has a substantial

“connection to an identifiable group of vessels, common
ownership. or control is'essential for this purpase,

[“**LEdHR1D] {ID] [***LEJHRS]| [8]Papai contends
his variqus employers through the hiring hall would have
been able to predict his status as a seaman under the
Jones Act based on the seagoing nature of some of the
duties he could have been hired to perform consistent
with his classification as s "qualified deckhand” under the
IBU Deckhands Agreement, By the terms of the
Agreement, Papai was qualified as a "satisfactory
helmsman and lookout," for example, and he could have
been hired .to serve a vessel while it was underway, in

B-00054
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which case his duties would have includetl "conducting a
check of the engine room status & minimum of two @

fimes each Waick . . . for vessel safity reasons." App. 77,

Tn South Chicage Coal & Dook Co. v. Basselt, 309 U5,
251, 84 L Ed, 733, 60 5."Ch 544 (1940), we rejected 2

" elaifn to séaman status grownded on the"employee's job

titls, which also’'happened to be’ "deckhand.” “The

-question;” we said, "concems his actual duties.” Id, af

260, See elso Northeast Marine Terminal Co. v, .Capulo,
432 U5 249, 368, 1. 30, 53 L. Ed, 24320, 97 8, C1. 2348
(19775 T#**§12] (reasohing that employee’s menbership

“in_longshoremen's “umion was, iw {is6lf," frrelevant fo
-whéther employee [#558] was covered by the LHWCA,

as fact-‘of union membeiship wes umrelated fo the
purposds of the LHEWCA' coverage provisions). The
qusstion i what' connection the’ employee had f actual

fact to Vessel opérations, not what a vnion dgrecment .

says, Papet’ was quelified tnder' the IBU Deckhands
Aggeernent to perform non-seagoing work in addition to
the seagoing duties described abeve. His actual duty on
the Pr. Barrow daotighont-the eriployment in question

did ndt inctade ény' scigolng activity; he was Jired for
“ons day'to paint thé vessel pt dockside and he was not .

------

going to sail with the vessel afier He finished painting it
App. 44, 48, 51, This i not a case wherk the employee
was hired fo pérfotin  seagoing ° work  during the

" eanpleyment in guestiona ?_npvégv'ar brief, and e z;éed not

consider here the consetences of such an emplojyment.
Thé"IBU Dedkhifids Agreement gives ho reasorl fo
assume fhyt any. particular percentage of Papat's work
would be of & séagoing nafure, subjecting him fo ‘the
perils .of the sea, M these circumstances, the wnion
agreement does not advarios the acouracy of the seaman

[**-*iE&HRIE] {1E]Papai argues he quelifies as a

sedman - if welconsider His 12 prior employmients with .
“ Hatbor Thg over the 2 1/2 months ‘before his injury.

Papai testified at lis deposition that he worked aboatd the
Pt Barrow on three of four occasions befors the day he
was injiired, the most Tecent of which was more than a

* weelk earlier, /4, at 35, 44, Bach of these engagements

involved “only meintenance work while the tug was
docked, Id, at 34-35, The nature of Papaf's connection fo
the Pt -Barrow was npo more subsiantial for
semman-siatus puspases by virtue of these engagements

"than the oné during whick he was injured. Papai does not
- jdentify with specificity what he did for Harbor Tug the

qt}ie'i" eight or nine times he-worked for the company in
the 2 1/2 months before s injury. The elosest he comes

+ s jodgment is revérsed, .

“js'his deposition testimony-that 70 percent of his work

over the 2 1/4 years beforé his injury was deckhand work,
I, at 34. Coupled with: [¥560] the fact that none of
Pripai's work aboard the Pt Barrow was of a seagoing
ature, it would not be reasonable fo infer from Papais

" festimony that his‘recent engagements with Harbor Tug
* involved work of & seagaing nature, Ii any overt, thess '

disorete engagements weie separate from the one in
question, which was the'sort of "transiiory or sporadic”
connection o & vessel or group of vesssls fhat, a8 We

- explained in Chandiis, does not qualify one for seaman

statue, 515 U.S-at368. .

[ LEGEHRIF] [1F]- PYLEJdHRI] [9fones Aot
coverage is confified to seamen, those workers who face
tegular exposure to the perils of the sea”An important
part of the test'for detbrmining ‘whe' is & seaman is
whether “the injured worker -secking coverage has a
substantiz} connectiori to [#*1543] a'vessel or a fleet of

“yessels, and the latier concept Tequires+a requisite degres
.of common ownetship: or comtrok The substemtial

connection test is impertant i ‘distinguishing: between

.sen~ and land-based employment,: for . land-based

employment s inconsistent’ with Jones Act coverage.
Thiswas the holding in Chandris, and we adherg, f0.it
‘here. [**¥813] The only connection 2 reasonable jury
conld identify among the vessels Papai-worked sboard is
that each hired some of its employees from the same
wnion hiring hall where it hired hiny, That is riot sufficient
to establish seaman status under the group of vessels

- conoept. - Papai had the burden at summary judgment o

"set forth specific facts showing that there is 2 genuine
issue for trial" Fed Rulé Civi Proe, 56(e), He failed to
mest it, The Cotirt of Appeals erred in holding otherwise.

. It is-s0 ordered.

5o €
DISSENT BY: STEVENS . .
DISSENT, ‘

S

JUSTICEh, STEVENS, with whom JUSTICE
GINSBURG an ?@STICE BREYER join, dissenting,.

During the tWos*'x‘e?ir"'period immediatsly before his
injury, respondent Papal watked as & mainienance man
and a déokhand for varidug employers who hired out of
the Taland Bostran's '[::g Union hiring hall. He
testified that about 70 percenprof his work was as a
deckhand, and that "most of thaﬁy@rk [was] done while
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT  united sttes Court of Appeals

Flfth Circult
FILED
September 8, 2009
No. 08-41343 ’ Charles R. Fulbruge lIl
Clerk
LANCE CAMPBELL
Plaintiff-Appellant

v.

ROYAL CARIBBEAN CRUISES LTD

Defendant-Appellee

Appeal fronﬁ the United States District Court
for the Western District of Texas
‘USDC No. G-08-0117

Before JOLLY, DeMOSS, and PRADO, Circuit Judges.

PER CURIAM:"

Lance Campbell (“Campbell”) is aballet dancer. Royal Caribbean Cruises, - .
Ltd. (“Royal Caribbean”) hired Campbell to perform on its cruise ship, the
Radiance of the Seas. Before embarking, Campbell participated in on-shore
rehearsals for his performances on the cruise. He suffered injuries during one
of these rehearsals. The sole question on appeal is whether Campbell qualifies
as a “seaman” under the Jones Act, 46 U.S.C. § 30104, given that he had not yet

begun his journey on the ship. Based on Supreme Court and Fifth Circuit

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R. 47.5.4.
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precedent, we AFFIRM the district court’s ruling that Campbell does not qualify
as a seaman.

The Supreme Court in Chandris, Inc. v. Latsis. 515 U.S. 347, 368 (1995),
fashioned a two-part test to determine if an em ployee is a “seaman” and
therefore can bring a J_ones Act claim. First, "an employee’s duties must
contribute to the function of the vessel or to the accomplishment of its mission.”
Id. (alterations and internal quotation marks omitted). The Court emphasized
that this is a “very broad” threshold requirement: “All who work at sea in the
service of a ship are eligible for seaman status.” Id. (internal quotation marks
omitted). Second, “a seaman must have a connection to a vessel in navigation
(or to an identifiable group of such vessels) that is substantial in terms of both
its duration and its nature.” Id. The Court clarified that a seaman's connection

to a vessel must be substantial in both respects. Id. at 370.

The duration of a worker’s connection to a vessel and the nature of
the worker's activities, taken together, determine whether a
maritime employee is a seaman because the ultimate inquiry is
whether the worker in question is a member of the vessel's crew or
simply a land-based employee who happens to be working on the

vessel at a given time.

Id.
In Desper v. Starved Rock Ferry Co., 342 U.S. 187 (1952), the Court

concluded that a worker who suffered injuries while completingland-based work
in preparation for placing boats in the water and serving as a boat operator was
not a seaman. The Court noted that the employee “was a probable navigator in

the near future, but the law does not cover probable or expectant seamen but

seamen in being.” Id. at 191 (emphasis added).
In Ramos v. Delmar Systems, Inc., 7150 F.2d 389, 390 (5th Cir. 1985) (per

curiam), we held that an employee who suffered an injury before the employer

actually assigned him to a particular vessel or group of vessels was not a

B-0005%
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vl .
k ) seaman. More recently, we ruled that a “}Jand-based employee who i3

permanently assigned to work in the service of a vessel but who spendsonly 10%

of his time working aboard the vessel” is not a seaman. Nunez v. B&B Dredging,

Inc., 288 F.3d 271, 273 (5th Cir. 2002).

In light of these precedents, we decline Campbell's-invitation to expand

Jones Act coverage to these who simply intend to serve as a seaman. Q'ampbelll

has not shown that he had “a connection to a vessel in navigation (or an

identifiable group of such vessels) that is substantial in terms of both its

duration and its nature.” Chandris, 5156 U.8. at 376. Campbell never embarked

l. Although he intended to spend seven months on'the cruise as an
288 F.3d at 276 (noting thata

on any vesse

entertainer, he did not in fact do so, See Nunez,

‘worker must spend at least some time aboard the vessel to qualify as a seaman).

‘As the Supreme Court stated, “the law does not cover probable or expectant

seamen but seamen in being.” Desper, 342 U.S. at 191. Until Campbell actually

( b embarked on the cruise to perform his ballet, he was a land-based worker.

" Accordingly, the district court correctly concluded that Campb'e'll was not a

seaman and properly granted summary judgment to Royal Caribbean.

AFFIRMED.
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.. WILLARD STEWART, Petifioner v. DUTRA CONSTRUCTIDN COMPANY .
L . Newssw . .0

.. SUPREME COURT OF THE UNI'I'ED sm'mé -

543 U.S. 485 i2s S, cn IIM‘ 160 L, Ed. 2d 932; 2005 U.S. LEXTS 13973 73 U -S‘-L.m

oL T N»vmberl,zmngued " .

4130‘ 2005 AMC 609; 18 Fla, L. Weekly Fed. 8 115, - . B "

t

T Fbruary 22,2005, Becided  *  .° | - |

SUBSEQUENT H!STORY.

On remand at, Remanded by Stewari v. Dmm Consty,
C‘a., 418 F.3d 32 2005 DS, 4pp., LEX?S 16612 (I,st Cir.,
dig. 9, 200). , _
PRIOR HISTORY‘ ON WRIT OF CERTIORARI TO
THE UNITED STATES CDURT OF APPEALS FOR

. THE FIRST CIRCUIT

Stewart v, Dutra C‘onstr. Cp., 343 F.3d 10, 2003 us.
App. LEXTS 18239 (m Ci¥, Miss,, 2003) .

D‘ISPOSITIO‘N‘ Reversed and remanded.

AT . i

et TR e

svmmvs‘ :

- As part of d'project to ekferid the Massachuselis
Tumplke, resporident Diitch Construction Company dug a
trench benéath Boston Harbor using its dredge, the Suger
Scoop, & floating platform with a buicket that removes silt
from the ocean floor and dumps it onto adjacent scows.
The Super Scoop has limited means of seli-propulsion,

3

_ but can navigate short distancds by tanipulating its

anchors and cables. When dredging the trench here, it
typncally moved once every couple of houis, Petitioner, a
marine engineer hired by Dutra to maintain the Super -
Scoop's mechanigal systems, was seriously injured while
repairiig a scow's enging when. the Super Scoop and the
scow collided. He sued Dutra under the -Jones Act,
alleging that he was a seaman .injuréd by Dutra's
negligence, and under § 5(b) of the Longshore and
Harbor Workers' Coropensation Act (LHWCA), 33

o

UsC, § 905(b)(33 UsCs § 905(5)),, which suthorizes
covered employees to ue o "vessel” owner as a. xlu(d

party for an lq[uuy paused by the owner's negligence The

District Court granted Dutra summary, Judgment on ‘the
Jon¢g Act claim,. and the First Circuit. afﬁmled On
rqmand. the Distdot Court graned Dutra summary
Jndgment on the LHWCA claim, Toaffirming, the: First
Ciroult, noted, that, Duira had conceded, thet the Super
Scoop was a "yegsel" under § 905(11). "but fgund that
Dums's allegad negligence had. been committed in its
oapacity #s an'employer and siot as the vessof's owner,

Held:
A dredge is a "vessel" under the LHWCA.

(a) Congress enacted the Jones Act in 1920 to
remove the bat' to negligerice suits by ‘teammten. Althotigh
that Act does not-define "séaman,” the maritime law
backdrog at the time it was passed shows that "seaman” is
a teiin of art with an established meanihg wadér general
matitime law, Tlie LHWCA, enacted in 1927 to provide
schetuled compensahon to fand-based maritime workefs
but not to "a master or member of a creW of any vessel,”

33 US.C. §902(3)(G)[33 USCS § 02(3)(@)], works i

tandém with the Jones Act: The Jonet Adt provides tott
remedies to sea-based miaritime workets and thie LHWC’A
provides workers' compensation to land-based maritimé
employees, In MoDermott Int'l, Inc. v. Wilander, 498
US. 337, 112 L. Ed. 24 866, 111 5, Ci 807, and
Chandis, Ine, v. Latsis, 515 U.S. 347, 132 L. Bd. 2d 314,
115 8. Ct;2172; this Court pddressed [++*938] the
relationship a worker must have' to a vessel in ‘order to be
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a "master or member” of its crew. Now the Court turns fo
the other half of the LHWCA's equation: determining
whether a watercraft is a vessel,

(b) The LHWCA did not define “"vessel" when
enacted, but §§ I and 3 of the Revised Statutes of 1873
specified that, in any Aot passed affer February 25, 1871, -
vessel’ includes every description of water-oraft or other

" artificial contrivance used, or capable of being used, a3 a
meais of fransportation on water.” The LHWCA. is such
an Act, Section 3's definition has remained virtually
unchanged to the present and continues to supply the
default definition of "vessel” througtiout the U, §. Code, "

Section 3 merely codified the meaning "vessel® had

acquired in general maritime law. In fact, prior to the

passage of the Jones Act and the LHWCA, this Court and "

lower courts had treated dredges as vessels, By the time
those Acts became law in the [920's, it was settled that §
3 ‘lefined "vessel” for their purposes, and that a
‘striioture's stifus as a vessel under § 3 depended on
whother thé, strucfwe was gn insttmént of naval
“transportation. See Ellis v. United States, 206 U.S. 246,
239, 51 L. Ed, 1047, 27 §; Ct.600, 5 Okilo L. Rep. 427
“Then' és now dredges served a watérborne fransportation
funotion;” I pérforming their work' they cdrried
michinery, ec’;uigment. and a crow over water, This Court
his continded to treat § 3 ag defining “vesgel" in the
LHWCA and'to constrite § § consistently-with general
waritime law, Norfon v. Wariér Co,, 321'U.S. 565, 88 L.
Ed 931, 64 8. Ct. 747,

(¢) Capev. Vallette Dry Dock Cp., 119 Us. 625, 30
L. Ed. 501, 7 8.'Ct, 336, and’ Evansvilie & Bowling
Green Packet Co. v..Chero Colg Bottling Co., 271 US,
19,.70 L. Ed, 805, 46 8. Ct 379, did not adopt a
definition of vesselhood narrower than § 3. Rather, they
made a sensible distinction, between watercraft
temporarify stationed in 2-particular location and those
permanently anchored to shore or the ocean floor. A
watercraft is not capable of being used for maritime
trapgport in any meaningful sense if it has been
permanently moored or otherwise rendered practically
incapable of transportation or movement.. By including
special-purpose vessels like dredges, § 3 sweeps broadly,
but other preypquisites to qualifying for. scaman status
under the Jones Act provide some fimits. A worker
seeking such status must, prove that his duties contributed
to the vessel's function or mission and that his connestion
to the vesse] was subgtantial in nature and duration.
Chandbris, supra, at 376, 132 L, Ed. 2d 314, 115 §, Ct.

2172.

(d) The First Circuit held that the Super Secaop is not
a “vessel” because its primary purpose is not navigation
or commerce and because it was not in actual transit at
the time of Stewart's injury. Neither prong of that test is

‘oonsistent with: § 3's text -or ‘general maritime law's

established meaning of "vessel." Section 3 requires only
that a watercraft be "uged, or capable of being used, as o
means of transportation on water,” not that it be used
primarily for' thit purposs. The Swper Scoop was mot
only "capable of being used" to transport equipment and

bassengers” over water-it was so ised, Similarly,
reqiring a wateroraft to be in motion to qualify as a

vessel under § 3 is the sort of “snapshot" test rejected in

'Chand¥is, That a vessel must be [***930] tip

navigation," Chandris, supra, at 373-3 74, 132 L. Ed 2d
314, 115 8. Ct 2172, meaps nof that a struoture's
locomotion at any given momént imatters, but that
shuotures ' may lose their character as ' vessels if
withdrawn from the water for an extended petiod. The
“in navigation" requirement is thus relevant to whethsr a
craft is "used, or repable of heing used," for, naval
transportation. The inquiry whether # craft 'is "used, or
capable of being used," for maritime trausporiation’ may
invplve factual issues for 2 jury, bus here no relevant faots
wete in disputs.. Dutra conceded that the Super Scaop
was only temporarily stationary while the scow was being
repaited; it had not .been taken out of servige,
permancatly anchored, or ofhetwise rendered practicaily
incapable of maritime transport. Finally, Dutra conceded
that the Super Scoop is a "vessel" under § 905(5), which
imposes LHWCA lisbility on vessel owners for
negligence to jongshoremen. Howevet; the  LHWCA
daes not meaningfully define the term "vessel” in either s
902(3)(G) or § 905(b), -and 1 U.S.C, §.301 USCS § 31
defines the term "vessel" throughout the LHWCA., 343
Fid1o . .

» Teversed and remande;d..

COUNSEL: David B. Kaplan argued the cause for
petitioner, .

Lisa S. Blatt argued tho cause for the United States, as
amicus curiae, by special leave of court,

Frederick E; Connelly, Jr, argued the cause for
raspondent. '

JUDGES: Thomas, J., delivered the opinion of the

Ry
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Court, In which all other Members joined, except
Rehnqmst, C. J, who ook no part i in the deoision-of the

casg.

OPINION BY; THOMAS
OPINION * L

[*484) [**llZlI Justioe 'l’homas delivered the
opmion oftlie Coust, ’ P

[+ LEJARIA] [1A] [***LMHI&A] [2A] The
duestion in this ‘oase is ‘whether a dredge is a "vessel”
under §2(3)(G) of the Longshore and Harbor Wotkers’
Compensation Act (LHWCA), 44 Stat (pt. 2) 1425, as
added by §2(s) of Pub, L. 98-426, 33 USC. §
902(3)(G)[33 USCS § 902(3)(G)]. We hold that lit is.

I B PRt
- As part of i%éston's‘Central.Arte&/Tunnel Project, or

_Big Dig" the Commonwealth of Massachusetts
- undertook: to extend the Massachusetts Turmipike through
.2 tunnel muming Beneath South Boston dnd" Boston

Harbor to Logan Airport. The Commonwealth employed
tespondent Dutra Construction Company. to assist-in that
undertaking. At the time, Dutra owned the world's

laegest dredge; the :Super Scoop,: which was capable of

digging " the 50-foot-deep, 100-faot-wide,
thmequarter-mile—long trench beneath Boston Harbor

that is 10w the Ted Wllhanis Tunnel.

The Super Scoop is a massive ﬂoating platform ftom
which a clamshell bucket is suspended beneath the water,
The bucket removes sile fiom the o¢ezn floor and:dumps
the sediment onto oxe ‘of two scows that float alongside
the dredge. The -Sz@er' Scoop has certain ‘characteristics
commen to seagoing vessels, such as a captain and vrew,
iidvigational Hghts, ballast tanks, and a crew dining atea,
But it lacks others, Most conspicuouly, the Super Scoop
has only Jimited means-of self-propulsion. 1t is moved
long distances by tugboat. (Fo work on the Big Dig, it
was towed from its home base in California‘through the
Panama Canal and up the eastern seaboard to Boston
Harbor.) It navigates short distances by manipulating ity
anchors and-cables, When dredging the [*485] Boston
Harbor trench, it typically moved in this [**1122] ‘way
once every couple of hoirs, [¥*¥940] covermg a
distance of 30-t0-50 feet each time,

Dutra hired petitioner Willard Stewart, a marine

H

engincer, to maintain the mechanical systems on the
Super Scoop. dunng its dredging of the harbor, At the
time “of Stewart's acoident, the Super Scoop lny idle
because one of its scows, Scow No. 4, had suffered an
engine malfunction and the other was at sea. Stowart was
on board Scow No. 4, foeding wires through an open
biatoh located about 10 feet above the engine area, While
Stewart was perched beside fhe hatch, the Super Scoop
used its bucket to move the scow, In the process, the
scow collided with the Super Scoop, causing a jolt that
plunged Stewart héadfirst through the hatch to the deck
betow. He was seriously injured. - ‘

Stewart sued Dutra in the United States Dmtnct
Court for the Dmlrmt of Masmhusem under the Jones
Act, 38 Stat i lss, 98 amended, 41 Stat. 1007 and 96 Stat.
1955, 46 U8, q App. § 688(a)[46 USCS dppx § 638},
alleging that, he was, ‘s, seaman injured by Dutta's
naglngenoe. He also filed an altemative claim wnder §
5(b) of the LHWCA, 33 UscC. §. 905(b)[33 UScs.§
905(4)}, which authorizes covmd employses to sue a
"yessel” owneras a t!nrd paxty for an injury caused by the
owner's negligence. .

Dutta moved fof summnry _mdgment ot theJones
Act oluim, afguing that Stewatf was not a seaman. The
company acknowledged that Stewart was "a member of
the [Super Scoop's] erew," 230 F.3d 461, 466 (CAI
2000); that he spent "[n]inety-nine Dpetgent of his time
while on the ‘job* aboard the Super Scoap, App, 20
(Defendant's Memorandum in Suppo:t of Summary
Judpment); and that his "dutics conivibuted to the
funotion” of the Super Scoop, id., at 32. Dutra argued
only that the Super Scoop was not a vessel for puposes
of the Jones Act. Dutrd pointed to the Court of Appeals’
en banc' decision in ‘DiGiovanni v. Traylor Brothers, Inc.,
959 F.2d 1119 (CA1 1992), which held that "if.a [*486)
barge . . , or other floaf's purpose or primary business. is
not navigation or commerce, then workers  assigned
thereto for it shore enterprise are fo be considercd
seamen only when it is in actual navigation or transit" at
the time of the plaintiff's injury. Id, at 1123 -(intemal
quotation marks omitted). The District Court granted
summary judgment’ to Dutta, becavse the Super Scoop's
primary purposs was dredging rather than transportation

. and because it was s!atmnary at the time of Stewart's

Injuey.

On interfocutory appeal, the Court of Appeals
afficmed, conciuding that it too was bound by
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DiGiovanni, 230 F.3d, at 467-468, The court réasoned
that the Super Scoop's primary function was congiriction
and that "[aJny navigation or transportation that may be
roquited is incidental to this primary function.” I, at
468. The'court also conchuded hit the scow's movemient
at the time of the accident did not help Stewart, because
his status as 4 ssaman depended on the riiovement of the
Siiper Scoop (which was stationdry) rathér than the stow,
“ld,, at 469, o

On remand, the District Court granted summary
Judgment in favor of Dutra on Stewsiet's alternative laim

that Dutra was, liable for negligence as an owner of a
"véssel" uiider the LHWCA, 33 US.C. § 905®)I33 USCS
§ 905(5))."The Court of Appeals again affimed, It noted
thiat Dutrx had coficeded” that the'§§¢per Scoop ‘wes'a
“vessel" for pucpohes [F+*941] of § 905(5), explaining
that “the LHWCA's definition of 'vessel' fs 'signifioaitly
more inchisive than that "used for evaluating soaman
status undet the Jones Act," 343 F.3d 10, 13 (CAI 2003)
(quoting Morehead v. Atkinson-Kiewis, JIV, 97 F.3d 603,
607 (CAI" 1996) (en banc)). The Court, of Appeals
nonetheless agreed with the District Cour's’ conolusion
that, Dutra's [*+1123] alleged negligence was commitied
in its capaoity ag'an emplloye‘r rather thap as .owngr of the

vessel pnder § 905(5).

+

Wo grantéd certioratt to resolve cdnfusion over kibw
fo detérmine whather a ‘watproraft is a "vessel" for
purpioses of the LHWCA. 540°ULS. 1177, 158 L. Ed, 2d
76, 124 5. Cr, 1414 (2004), o

[*487) .

Prior to- the passage of the -Jones Act, general
maritime law usnally entitled a seaman who fell sick or
‘was injured both to maintenance and cure (or the right to
be cared for and paid wages during the voyage, seg, e.g.,
Harden v. Gordon, 11 F. Cas. 480, 482-483, F, Cas. No.
6047 (No. 6,047) (CC.Me 1823) (Story, 1)), and to
damages for any “lijuries received , . . in consequence of
the unseaworthiness of the ship," The Osceola, 189-US.
158 175, 47. L. .Ed, 760, 23 8. Ct. 483 (1903). Suits
against shipowners for negligence, however, were barred,
Courts presumed that the seainan, in signing articles of
employment for the voyage, had assumed the risks of his
ocoupation; thus a seaman was "not allowed to recover an
indemnity for the negligence of the mastet, or any
member of'the crew.” /bid, -

Congress etdcted the Jones Act in 1920 to remove

this bar to negligence suits by scamen, See Chandris,
Ine. v. Latsis, 515 US, 347, 354, 132 L. Ed. 2d 314, 115
8. Ct. 2172 (1995). Specifically, the Jones Act provides:
"Any seaman who shall suffer personal = '
injury in the courss of his employment
miay, at his election, maintain an action for
w , - dumages at law, with the right of trjal by.
jury, and in such action ail statutes of the
United States modifying or extending the
- commoni-law right or remedy ‘in cases of

‘t . personal injury to railway employses shall

. .-apply." 46 U.S.C..4pp. § 688(a)[46 USCS
. Appx §688()). :

Although the statute is silent on who is 2 seaman,”
hoth the maritime law backdrop against which Congress
emacted the Jones Act and Congress’ subsequent
enactthents provide some guidance, e

« First, "seaman" is o term of.art.. that had an
established meaning under general maritime law, We
have thus presumed that when the Jones Act made
available negligenoe remedies to “{alny seaman wic“ihall
suffer personal injury in-the covrse of his employment,”
Congress took the term "seaman” ag the general maritime
law found it, Chandris, [*488) supra, ‘ar 355; 132 L.

Ed. 2d 314, 115.8. C1. 2172 (iting Warner v. Goltra,

293 U.S. 155, 159, 79.L, Bd, 254,55 8, Ct. 46 (1934)); G,
Gilmore & C. Black, Lew of Admiralty § 6-21, pp
328-329 (2d ed. 1975). - : ‘

(***LEGHR3] [3] Second, Congrass provided
further guidance in 1927 when it enacted the LHWCA,

‘which provides soheduled compensation to land-based

maritime workers but which also excepts from its
Caverage "a master or member of a crow of any vessel."
33 US.C. § 902(3)(G)[33 USCS. § 9023)(G)]. ‘This
exception is simply "a refinement of the term ‘seamar’ in
the -Jones. Act" McDemmote [##*942] I, Ine. v
Wilander, 498 U.S. 337, 347, 112 L. Ed, 24 366, 111 8.
Gt-807 (1991). Thus, the Jones Act and the LHWCA are
complementary regimes that work in tandern: The Jones
Act provides tort remedies to senbased maritime
workers, while the  LHWCA. provides  workers'
compensation to-/and-based maritime employees. Jbid.;
Swanson v. Marra Brothers, Inc.,, 328 U.S, i, 6-7, 90 L.
Ed. 1045, 66 8. C1. 869 (1946). ’

[***LEdER4A] [4A] Stilt, discerning the contours
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of "seaman" status, even with the general maritime law
and the LHWCA's language as aids to interprefation, has
not been casy, See Chandris, supra, at 356, 132 L, Ed.
2d 314,115 S Ct 2172. We began clarifying the
definition of "seaman” in a pair of cases, MeDermott
[**1124) Int", Inc. v Wilander, supra, and Chandris,
+sypra; that addressed the relationship a worker must have
to a vessel in order to be a "master or member” of its
.ctew,: We, now ture tp the other half of the. LHWCA's
equation:. how o, determine whe:her ‘8 watemra& isa

. "vessel "

P
w?

A

l**"’mmml 18] l**"’LEdH'RWJ 48}
[ tLEdHRSAl {5A] Just:as Congress did not define the

tpr;p "seaman” in the Jones Act,"! it did not define the -
tegm Fvessel” in the LHWCA itself. 2 [+489] However,
Congtess provided a definition elsewhere. Af the fims of -

1hq LHWCA’s enactment, §§ 7 and 3 of the Revised
Stututes of 1873 speolfied:

... 1 [**LEQHRAC] J4C] The Shipping Act, of,
... Jones Act, See 46 US.C. 4pp. §.801146 USCS

. dppx § 801] However, the provision of the Jones
Act’at igsue here, § 688(u), speaks not of

i “Vessels,“ bu of "seamen.” In any event, becatise

“we have ideutiﬁed a Iones Act "seaman” with

.. reference’ to the LHWCA'S exclusion, see .33
. S.C. '§ 902(3)(G)N33 USCS § 902(3)(6)] ("a
... master or member.of & crew of any vessel"), it is
"~ the LI-WCA's use of the term "vessel® that
matters.. And, as we explain, the . context

_ surrounding Congress enactment of the LHWCA
suggests that Rev Stat § 3, now | US.C. § 3{]

. the form "vessel" inthe LHWCA. .
2 As.pat of its 1972 Amendments to the
LHWCA, Congress amended the Act with what
. appeass at first blush to be a definition of the term
. "vessel": "Unless the context requires oth@rvwse,
the term 'vessel' means any vessel upon which or

in conpection with which any person. entxtled to -

benefits under this chapter suffers injury or death

arlsing out of or in, the course of his employment,

' and -said vessel's owner, owner pro hac vice,
agent, operator, charter or baxe boat charterer,
master,, officer, or crew member” 33 US.C. §
9022133 USCS. § 902(21)), However,

1916 defines the term yegsel" for purposes ofthe -

T USCS S 3]. provides the controlting definition of -

with the third-party vessel owner provision of §
905(b). Rather than specifying the characteristics
of a vessel, § 902(21) jnstead lists .the. parties
liahle for the negligent operation of a vessel, See

« +. MeCarthy v. The Bark Peling, 716 F.2d 130, ]33 .

(CA2 [983) (§ 902(21) is "ciroular” and "does-not
provide prepise gutdance a8 to what is included
within the term 'vessel™), ., S

"In determining the meaning of the
- revised statutes, or of any act or tesolution
of .Congress passed ‘subsequent fo
- . TWebruary twenty-fifth, eightesn hundred
.and seventy-one, . . . [tJhe word 'vessel
* includes every description-of water-craft
- " or other artificial contrivance, used, or °
capable of being used, as a means.of
- transportation on-water." 3 18 Stat pt. 1,
oL

Y

* el

3 Congress had used snﬁseantlally the same
definition before, figst in an, 1866 pntismuggling
statufe, see § 1, 14 Stat. 178, and then in an 1870
statute "providfing] for the Relief of sick and

..y, disabled Beamen," ch, CLXIX, 16 Stat. 169
.ot - (italics deleted); see id, § 7,16 S',at. 170..

Secﬂons Jand 3 show !hat, becuuse the LHWCA, is

"3 Act of Congress passed after Feivmary 25, 1871, the

LHWCA‘s use oi’s the .term "vegsel” “includes- every

‘ descripnon of ‘water-oraft or other artificial uoutrivance

used, or capable of being used, as 4 [***943] means of
transportation on water." bid,

[**LEdHRSB] '[SB] Section 3's definition,
repealed and recodified in'1947 as part of the Rules of
Construction Act, / US.C, §3u USCS§ 3} ‘s [*499]
remained virtually unchangsd from 1873 to the present, 4
Bven now, § 3 continues to supply the defaulf definition
of "vessel" througheut the U. S, Code, "unless the context
indicates otherwise"' ] U.S.C § I[f USCS § I} The
cofext surrounding the LHWCA's enactment indicates
that § 3 defines the term. "vessel" for putposes of the
LHWCA.'

4 During the 1947 codification, the hyphen was

- Congress enagted this definition in conjunction ..
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removed from the word "watercraft.” § 3, 61 Stat
13 633.." ',I' ‘ . . o .

" ~Section 3 nierely codified:the meading that the term
« "Vessel" had acquired in géneral maritime law; See | .
-‘Friedell, [**1125] Bededict on Admiralty § 165 (rev,
~th ed. 2004), T the decades following its enactment, § 3
"was: regulatly used to defiie the -ferin "vessel" in
miritime jurisprudence. Taking only the issue presented
here--whether a dredge is a vessel--prior to passage of the
Joies Act and the LHWCA, courts ofien used § 3

definition o conclude that dredges were vessels, 5

5" See, g, The Alabama, 19 F. 544, 546 (SD

“dla, 1884) (dredge was a vessel ‘and subject to

" maritime Hens), Hulsmarn v, The Ploneer, 30 F.
206, 207 (EDNY 1886) (dredge was a vessel
under § 3); ‘ Saylor v. Taylor, 77 F. 476, 477 (CA4

1896) (dredge was 2 vessel under § 3, and its

' woikers were seamen); The International, 89 F.

484, 484-485 (CA3 1398) (dredge was' a vessel

under § 3); Eastern S, S, Corp. v. Great Lakes
Dredge & Dock Co., 256 F. 497, 500-50! (CAl

" 1919) (type of dredge cailed a "drillboat” was a

s o vessel under § 3); Los dngeles v, United
o Dradeing o 14 7.2d 364, W5-366 (CA 1926)
¥ Tt (e  was.a vessel under § 3 and its engineers
U Y wereseamen), '

T

a4 :

" From tie very Begihhing, these courts understood
the differences betweén dredges’ and more traditional
seagoing vessels. Though smaller, the dredges at issue in

"the earliest oasés were essenilally the same as the Super

. 'Scoop here. Fof listance, the court could have been
speaking équally of the Super Scoop as of The dlgbatia

h3‘”}}::‘3_‘1‘11; declared: " o

"“The dredge and scows have no means
. of propulsion. of their own except that the
v,  dredge, by the use of anchorg, windlass, ,
-, and rape, is moved for short distances, as
required in carrying on the business of
dredging. Both_[*491] the dredge and the,
scows are moved from place to place
where. they may be employed by being,

. towed, and some of the tows have been for |
long, distances and upon the high sens. .
'The dredge and scows are not made for or, .
adapted {o the carriage of freight or

. passengers, and, the evidence does not

-

show that, in point of fact, this dredge and
scows had ever been so used and
employed." The Alabama, 19 F. 544, 545 '
(SD Ala. 1884).

?

Sec also Huiswiannt v. The Pioneer, 30 F.206
(EDNY 1886). Nowe of this prevented the' court froda

* recognizing’ that dredges are vessels bedause ‘they’ dre

Watercraft with “the capacity to be navigated irt and iipan
the waters." The dlabama, supra, at 546; see also- The
Ploneer, supra, at 207; The International, 89 F. 484, 485

(CA3 1893),

This Court also treated dredges as vessels prior to the
passage of the Jones Act and the LHWCA, 'It did so'in'a
pair of casks, fifst implicitly in The "Virginia Ehrmom®
and the "Agnese,” 97'U.S. 309, 24 L. Ed, 890 [Fer44)

' {1878), and then explicitly in Elfis v, United Statés, 206

U.S. 246, SI'L. Ed."1047, 27 5. C1, 600, 5 Ohio L. Rep,
427 (1907). Yn Ellis, this Court considered, infer alia,
whether workers aboard various dredges and scows were
covéred by & faderel labor law, Just as in the present

- cage, ohe,of the Elfis appeliants drgued that the dredpes at

Issue were "vessels” within the meaning of R St § 3,
now 7 USC. § 3[4 USCS § 3} 206 US, at 249, 51 L.
Ed. 1047, 27 5. Ct, 600, The United Spates responded
that dredges were only vessels, if at all, when in actual

- navigation ag they were "towed from port to port.” I, af

253, 51 L Fd, 1047, 27 & C1, 600. Citing § 3, Justice
Holmes rejected the Coveinment's argument, stating that
"[tlhe scows and floating dredges were vessels" that
“were within the admiralty jurisdiction of the United
States." Id, af 259, 51 L. Ed. 1047, 27 5, C1, 600.

[***LEdHRIC] [1C] These early cases show that
at the time Congress enacted the Jones Act and the
LHWCA in the 1920's, it was settled that § 3 defined the
term' "vassal" fof purposes of those statutes, Tt was also
settled that a structure's status as a vessel under § 3
depended on' whether the' structure -was a means of
mafitime ttansportation. See R. Hughes, Handbook of
[*492} Admiralty Lave [F*11261 *§ 5, p 14 (2d ed.
1920). For then, as now, dredges served a waterborne
trangportation function, $ince in performing their work
they carried machinety, equipment, and crew over water.
See, e.g,, Butler v. Ellis, 45 F.2d 951, 955 (C44 1930)
(finding the vessel status of dredges "sustained by the
overwhelming weight of authority"); The Hurricane, 2
F.2d 70, 72 (ED Pa, 1924) (expressing "no doubt" that

B
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dredges are vessels), aff'd, 9 F.2d4.396 (CZA3 1925)

This Court's. cases have. contmued to freat § 3 as
defining the term "vessel" in the LHWCA, aud they have
contititied to construe § 3's definition in light of the term’s

, established meaning in general maritime law.. For
'instance, in Norton v. Warner Co,, 321 U.S. 565, 88 L.
:Ed- 931, 64 8. Ct 747 (1944), the Court considesed

whether a. worker on a harbor barge was s master or
member of @ crew of any vessel" under the ERWCA, 33

. US.C. § 9020)(G)[33:USCS § 902(3)(G)). In finding

that the "barge [was] a vessel within the meaning of the
Act,” the Court not only quol:ed § 3's definition of the

tewm - Pvessel,” but it also cited in support of its holding
‘géveral eatlier cases that hed held dredges to be vessels

«based: on the generel maritime law:' 321 U.S., at 571, and

.n-4, 88 L, Ed, 931, 64 5. Ct. 747. This Court thesefore

vonfirmed in Norton that § 3 defines the tetm "vessel” in
the LHWCA and that § 3 should be "construed

: ‘consistently with the general maritime law. Since Norfon,
“ihis Court'hag often. said that dredges and comparable
‘watercraft qualify as vessels under the Iones Act and the

. 'LT-IWCA. § .

6 Seeyeg, Jerome B. Grubart, Imx v. Great
Lakés Dredge & Dock Co,, 513 U.S, 527, 535,

B 130 L::Ed: 2d 1024, 115 8. Ct. 1043 (1995)
o -~ (indicating that a stationdry crane barge was a

“wessel" utider the Exfension of - Admiralty
o Jurtsdlction det), Souwthwest. Marine, Inc, v.
- Gizomi, 502 U.S, 81, 92, 116 L. Bd. 2d 405, 112 S.
Ct. 486 (199]) (bolding that a jury could
reasonably find that ﬂoatmg platforms were
“wyessels in navigation" under the Jomes Aot);
" Jones & Laughlini Steel Corp, v, Pfetfer, 462 U.S.
523, 528-530, 76 L. Ed, 2d 768, 103 8. Ct, 2541
" (1983) (trenting coal barge us 4 "vessel" under the
LHWCA, 33 USC § 9050B)133 USCS §
905(8)); of. Senko v, LaCrosse Dredging Corp,,
‘352 U.S, 370, 372, 1 L. Ed. 2d 404, 775 Ct 415
(1957) (assuining that & dredge was a Jones Aot
vessel); id, at 375, n 1, 1 L. Ed, 2d 404, 77 8. Ct.
415, n, I(Hurlan, L, dlssentlng) (same)

" [*493] {+h¥04S| B
Desp;ie this Coutt's reliange on §.3 in cases like Elliy

.and Norton, Dutta atgues that the Court has implicitly

naccowed § 3's definition, Section 3 says that a "vessel"
must bs "used, or, capable of being used, as a means of
teansportation on water.” 18 Stat, pt 1, p 1. In a pair of

{

cases, the Court held that o drydack, Cope v. Vallette
Dry Dock Co,, 119 U.S, 625, 630, 30 L, Ed. 501, 7'8. Ct,
336 (1887), and 'a wharfboat attached to the mainland,
Bvangville & Bowling Green Packet Co, v. Chero Cola
Bottling Co., 271 US. 19 22, 70 L, Ed, 805, 46 5. CL.
379 (1926); - were‘not vessels under § 3, because they

“were not practically capable of being used to transpost

people, freight, or cargo from:place fo place. According
to Dutra, Cope and Evansville adopted a definition of
"vessel" narrower tlmn § s text.

Dm misgeads Cope and Evmwille In Cope, the

. plaintiff-sought « salvage award for having prevented a

drydock from ginking after a steamship collided with it,
119 U.S.,.at 625-626, 30 L. Ed. 501, 7 5. Ct. 336. At the
time of the accident; the drydock, a floating dook used for
repuiring vessels, was "moored and lying at [the] usuat
place” it had occupied for the past 20 years. J, of 626,
30 L. Ed, 501, 7 §. Ct. 336, In.thpse citournstances, the
drydack was a "fixed . structure” that- had . been
"permanently moored,” cather than a vessel that had been
temporgreily anchored, fd,, at627, 30 L. Ed.-24 501, 7 §.
Ct 336. EBvansville involved a wharfboat [##1127]
secured by cables to the mainland, Local -water,

" electricity, and telephone lines all tan from $hoiE"to the
- wharfhoat, evincing a "permanent location.” 27/ U.S., ar
22, 70 L, Ed, 808, 46 §. Ct, 379, And the wharfboat, fike

the deydock in Cope, was reither "taken from place to
place” nor "used to cawry freight from one place to
another.” 271 U.S, at 22, 77 L, Ed. 805, 46 §, Cl. 379,
As in Cope, the Coutt concluded that the wharfboat "was
not practically oapable of being used as a meens of
transportation.” 271 U.S,, at22. 70 L. Ed. 805, 46 8., Ct.

379,

l***L,EdHRﬁI [6] Copeand Evansville did no more
than construe § 3 in light of the distinction drawn by the
general maritime law between wateroraft temporsarily
stationed in a particular location and those permanently
affixed to shoré or resting on the [*494] ocean floor.
Ses, e.g., The Alabama, 19 F., at 546 (woting that vessels
possess "mobility and [the] capacity to navigate,” as
distinot from fixed structures like wharves, drydocks,
and bridges), Simply put; a watercraft is not "capable of
being used” for maritime transport in any meaningful

sense if it has been permanently ‘moored ‘or otherwise

rendered practically incapable “of transportation or
movement.

[***LEJARTA] [7A] This distinetion is sensible: A
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ship and its crew do not move in and out of Jones Act
coverage depending on whether the ship is at auchor,
docked for loading or-unloading, or berthed ‘for miinor
repeirs, in the same way that ships taken permanently ont
of the water as a practicel matter do not remain vessels
merely because of the remote posaibility that they may
one duy sail again, See Pavone v, Mississipi Riverboat
Amusement Corp,, 52 F.3d 560, 570 (CAS, 1995} (floating
casino was no [***946] longer a vessel where it "was

‘mooted to the shore in: 2 semi-permanent or indefinite

mannes”); Kathriner v. Unisea, Inc., 975 F.2d 657, 660
(CA9:1992) (flonting processing plant was no longer a
vesdel where'a "large opening [had been] ‘cut into her
hull," rendering her incapable 6f movirig over the-water),
Even if the ‘general maritime’ liw tad not informed ‘the
mesning of § 3, its definition wouild not sweep within iis
reach an array:of fixed stiuctures not commonly thought
of as capable of being tised for water ttansport, See, eg.,
Leacal v. Asherop, ante, at 8, 160 L. Ed. 24 271, 125 8
CL 377 (2004)("When -interpreting a statute, we must

' give words thsir ‘ordivaiy-or natural’ meaning” (quoting
Smith v. United States, 508 U.S. 223,228, 124 L. Ed 24

138113 8, Ct. 2050 (1993))).

[**LEQHRS] (8] Applying § 3 brings within the
puryiew of the Jones Act the sorts of :watercraft

~considefed vessels at the time Congreiis. passed the Act,
- By ingluding \special-purpose vessels like dredges, § 3

sweeps broadly, but the other prerequisites to qualifying
for scaman status under the Jones Aét provide some
limiits, notwithstanding § 3'5 breadth. A maritime worker
secking Jones Act seaman status must also prove that:his

duties-' contributed to the vessel’s function or .mission,
[*495) and that his connection to the vessel was

substantial both in natore and duration, Chandris, 515
US., at 376, 432 L. Ed. 2d 314, 115 S, Ct. 2172, Thus,
even though the Super Scoop is n "vessel" workers

‘injured aboard the Syper Scoap are eligible for seaman

status oily if they are "master[s] or membér{s]" of its
crew. ) '

Cc

[***LEJHR2B] [2B] The Court of Appeals, relying
on its previous en banc decision in DiGiovanni .
Traylor Brothers, Ine., 959 F.2d 1119 (CAl 1992), held
that the Super Scoap is not a "vessel” because its primary
putpose is not navigation or commerce and because it
Wwas not in actual transit at the time of Stewart's infury,
230 F.3d ar 463-469. Neither prong of: the Court of

Appeals' test is consistent with the text of § 3 or [*+1128)
the established meaning of the term "vessel® in general

maritime law, :

M**LEdHR2C] [2C] [MLEdARYA]
[9A]Section 3tequires only that a watercraft be "used, or
capable of being used, as a-means of fransportation. on
water" to qualify as a vessel. It does not require that a
wateroraft be used primorily for that purpose. See - The

Alabama, supra, ot 546; The International, 89 F,, at 485.

As the Court of Appeals. recognized, the Super Scoop's
"fimction was to move through Boston -Harbor, .., .

~digging the ocean bottom as it toved," 343 F3d, at 12,

In other words, the Super Scoop was not'only "capable of

‘being used" to transport equipment and workers- over

" water~-it was used to transport those things. Indeed:;-it

could not have dug the Ted Williams Tunnel had it bean

unible to fraverse the Boston Hatbor, carrying with. it

-‘workexs like Stewart,

[***LEdHRTB} [7B] [***LEdHRIB] [9B] Also,
a wateroraft need not be in motion to qualify as a yessel
under § 3, Looking to whether a wateroraft is motionless
or moving is the sott of "snapshot” test that we rejected in

" Chandris. Just as a worker does not "oscillate -bagk-and

forth between Jones Act coverage and other remedios
depending on the activity’ in which ‘the worker was
engaged while injured,” Chandris, 515 U.S, at 363, 132

* L. Ed 2d 314, 115 8. Ct. 2172, neither does 3 wateroraft

pass-in and out of Jones Act coverage [***047) [*496]
depending on whether it was moving at the time of the
aceident, "

[***LEJEIRINA} [10A] Granted, the Court has
sometimes spoken of the requirement that a vessel be "in
navigation,” Id, at 373-374, 132 L. Ed 2d 314, 1158
Ct. 2172, but never to indicate that a structure's
locomotion at any given moment maftered. Rather, the
point was that strustures may lose their character as
vessels if they have been withdrawn from the water for
extended periods of time, Ibid; Roper v. United States,
368 US. 20, 21, 23, 7 L. Ed 24 A, 82 8. Ct, 5 (1961);
West v. United States, 361 U.S. 118, 122, 4 L. Ed. 2d 1 61,
80 8. Ct. 189 (1959). The Court did not mean that the "in
navigation” requitornent stood dpart from § 3, such that a
"vessel" for purposes of § 3 might nevertheless not be a
“vessel in navigation” for purposes of the Jones Act ar
the LHWCA, Sez, e.g., United States v, Templeton, 378
F.3d 845, 851 (CA48 2004) ("[Tihe definition of *vessel in
navigation® under the Jones Act is not as expansive as the
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general definition of 'vessel™).

‘[**SLEQHRID] [2D] [***LEJGHR10B] [10B]
Tostead, the "in navigation" tequirement is an element of
the vessel status of a watercraft, It is relevaat to whether
the craft is "used, or capable of being uged" for maritime
transportation, A ship long fodged in a drydock or
shipyard can again be put to sea, no less than one
permanently moored to shore or the ocean floor can be
cut Ioose and made to sail. The question remains ‘in all
cages whether the wateroraft’s use “"as a means of
transporiation on water” is a practical possibility or
merely a theoretical one. Supra, at 493, 160 L. Ed, 2d,

" af 945-946. In some cases that inquiry may involve
- factyal issues for the jury, Chandris, supra, at 373, 132
- L. Ed 2d 314, 115 8, Ct. 2172, but here no relsvant facts
~ were in dispute. Dutra conceded that the Super Scoop -
"* was only temporarily stationary while Stewart and others

were repaiting the scow; the Syper Scoop bad not been

taken out of servite, permanently anchored, or otherwise
“fendered practically incapable of maritime transport,

[**LEJARSC] [5C] Finally, although Dutta
arpues that the Super Scoop ig not a “vessel" under §
902(3)(G), which is the LHWCA provision that excludes
seamen from the Act's coverage, Dutta conceded [*497]
below that the Super Scoop is a "vessel™ under § 905(b),

- which is the LHWCA provision that imposes liability on

vessel owners for negligence to longshoremen. The
eoncession was necessary because the ‘Court of Appeals
had previously held that § 905(0)'s [**1129] use of the "
term "vessel” is "'significantly more inclusive than that ¢

.used for evaluating seaman status under the Jones Act."” .

343 F.3d, at 13 (quoting Morehead v, Atkhison-Kiewit,

- 97 F.3d, at 607). The Cowt of Appeals' approach is no -

longer tenable, The LHWCA does not meamngfully

" define the ferm "vegsel” as’ it appears in either §‘.

902(3)(G) or § 905(b), ses n 2, supra, and 1 US.C. § 31,
USCS § 3] defines the term "vessel" throughout the
LHWCA.

111

[*LEJHR2E) [2B] [***LEJHRIC] [9C] At the
time that Congress enacted the LHWCA aad since, Rev
Stat § 3, now [ US.C. § 3[ USCS § 3), has defined the
term "vegsel" in the LHWCA. Under § 3, a "vessel" is*
any watercrat practically capable of maritime’
transportation, regardless of its primary purpose or state
of transit at & particular moment, Because [**+948] the;
Super Scoop was engaged in maritime transportation at -

1

the time of Stewart's injury, it was a vessel within the
meaning of I USC. § 31 USCS § 3) Despite the
seeming incongruity of grouping dredges alongside more

traditional seafaring vessels under the maritime statutes,

Congress and the courts have long done precisely that;

"[Ljt seems a stretoh of the imagination
to class the deck hands of a mud dredge in
the quict waters of a Potomag creek with *
the bold and skifllful mariners who breast
the angry waves of the Atlantic; but such.
and so far-reaching ave the principles
which underlie the jutisdibtion ‘of the
cowrts of admiralty that they adapt
themselves to all the new kinds of
property and new sets of operatives and
now conditions which are brought into
existence in the progress of the world."
Saylor v. Taylor, 77 F. 476, 479 (CA4
1896). ‘

[#498] The judgment of the Court of‘ Appeals is
roversed, and the case is remanded for fcther
_ proceedings consistent with this opinion. < s

Tt is so ordered,

The Chief Justice took no pat in the deulsion of this
case.
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IN THE UNITED STATHES COURT OF APfPEALS
FRTE FORTHE*FIF'FHGIRGUI‘P KA

P T e st Gourt of Appoals
B 4 ’ Fifth Clrouit
' O H R A . . FILED
e No. 05-30068., <y ey s February 21, 2008

.. L P N S I LI ARV CharlesR.Fulbruge 1]
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Before KING; GARZA, and OWEN,; C‘lrcmt Judges. N T X
KING; Circuit Judge:. -+ =~ "« v ., a
. This‘:case- requires ‘us to consider the continued viability ‘of our
longstanding precedent holding that a watercraft under construction is net:a
“yessel in navigation” for purposes of the Jones Act.:'We'hold that the Supreme
Court's decision in Stewart v. Dutra. Construction Co.,543U.8. 481 (2005), has

e r . o . I P ' / -
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" not effectively overruled that precedent bicdtise the decision did not concern or g )
address thg pomt at.which. a vessel-to-be actua]ly b,,ecomes 2 yessel. We | ‘
therefore REVERSE the disi;mct Qourt*sg demal of summary Judgment and
s REMAND for further proceedings.
£ _{sz ol 1. Backgroand
In 1996, Plamtlff Appellee Rocky Cainl began working as a driller on a
o seinitsubmersible drilling rig in the Gulf of Mexico for Sonat Offshore USA, Inc.
‘ Soﬁait 1ater'became'part of Defendant-Appellant Transocean Offshoie USA, Ing,
On Marech 1, 20(;()_,;-,1'1-%1;:80@9&1;;- Assigned Cain as a toolpusher to the “Cajun
Construction Site” in Singapore. Cain worked in Singapore for approximately
six months at thg PPL Sthyard where the MV CA;}U N. EXPRES$ was under
constructmn The CAJUN EXPRESS is a fifth- generatlon semi-submersible
moblle offshore dnl]mg r;g dps:,gned to drill for oil and gas. Cain was expected
" tocontinue working on the CAJUN EXPRESS, or a sister rig, after construction

L] s ! . * 'M‘-'l’.
was complete. Cain supervised a drill crew of seven men and was responsible

for overseeing safety issues and commissioning the drilling eqhipments. . *: -

: Dumng the first half of 2000, the CAJUN EXPRESS underwent sea trials
to ensure that the power genexatlon and navigatiop systems worked and that the
structure was watertight for. transit. . With tugboat gssistance, the CAJUN
EXPRESS was thenitowed ‘with men and- equlpment aboard to Grand Isle,
Louisiana. - During the journey, workers continued to build the rig, and Cain
continued to test equipment. Upon arriving in the Gulf of Mexico, the CAJUN
EXPRESS was moored in alt “floating shipyard” for completion of construction.

- Althéugh the rig was capable of selfipropulsion, it was not fully capable of
. operating as a semi-submersible drilling rig. The necessary congtruction still -

included installation of vital pipe-handling equipment and “blisters,” which:are
large steel boxes welded to the rig to increase its buoyancy. Daniel Haslam, a
Transocean engineer, testified that when it arrived in the Gulf of Mexico the
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CAJUN EXPRESS -could: lay. pipe: only-unidey limited. weather conditions,

However, as afifth generation semi-submersible unit, the moét state of the art,
in theindustry, the: CAJUN EXPRESS was 1t ('leéigne& to-operate only undep,
limited conditions. ; Haslam testified that no .drilling .contractor would have;
found the CAFUN EXPRESS fit for-the piirpose of drllllng o deepwater well in,
the :Gulf of Mexico. : CUE i o 0 e e Co co
On- September 10, 2000; Cain. was warkmg on board the CAJUN
EXPRESS. At that time, the blistersstill bad riot been installed and the drilling
systemshadnot been commissiohed, Cain entered awarebouselogated on board
therig totetrieve a part for a meinber of the:dsillcrew; whereupen he struck his
head on 4 low-hanging light; fixture and was,gtiniured. A neyrosurgeon later

‘examined Cainand recommended'that he undengo physical therapy.. Cain

reteived- physical therapy- and- eontinued-to..work on -hoard, the CAJUN
EXPRESS. TnApril or May 2004, the. CAJUN-EXPRESS was ﬁﬂ&ﬂy'c@mplﬁted
aﬁd began drilling eperations in the Gulf of Mexice.. . -

: Cain continued to:work as a toelpusherion the CAJUN EXPRESS but was
subs‘equémly 'diagriosed with a heiniatedndigc. - In -September 2001, he
discontinued work to.underizo a cervical discectomy and fusion, :Cain returned
to' work in Decemberi 2001, when' Transocean;assigned him to a “work
hﬁx‘-dehing’? program:at the Fontana Center;-a facility in-Lafayette, Louisiana.
While participating ixi the work hardening program, Cain allegedly experienced
olovated blood pressure and suffered additional injuries. . - - - ;-

Cain filed suit under the Jones:Act, alleging that his injuries were the
result -of Transocean’s- negligence and the unséaworthiness of the CAJUN
EXPRESS: ‘He alsc alleged that Transocean wes negligent in assigning him to
the work hardening prdgﬁam." /Transocéan.-moved: for summary judgment,
arguing that Chin was not-a Jones Act seathan at; tha time of his injury because

" the CAJUN EXPRESS was not yet a “vessel in navigatian.” The district court
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denied Transocean’s motion, concluding that the Supreme Couit’s decision in-

- Stewart haid overruled Fifth Circuit. precedent concerning watercraft under

construction. The'district court held that the.CAJUN EXPRESS was a vesselat:
the time of Cain’s injury beecause under Stewsrt it was.capable of transporting’
werkers and equipment over water. This court granted Teansotban’s petitionfox:

leave to appeal the district court’s denial of summary judgment. Foritana Center

- has not-submitted a brief and has not raised: any arguments on appeal.

T A R : IL Discussion R TR L e
-We: review - the: district couit’s denial-of ; summary: gudgment de nove.-

Solatio'v. Guif Kirg 55,212 F.84 902, 905 (5th-Cis:, 2000), “Summary judgment; |

ig proger if the evidence qdes the existence of nd genuine issue of material fact
and that the moving party is entitled to-judgment as.a matter of law.” Id, - -
" Ttandocesn argues on dppeal that under our-established precedent the,
CAFUN EXPRESS was not'a veésselin navigation; and therefore. Cain wag nof
a Jones Act seaman, because the'rig was still under eonstrmetion at the-time of
Cain's'injury, It furtherarguss that the Supreme. Court’s.decision in, Stewart
has effected no change on oui‘Jp‘u‘@ior case law. :\Wé'agree with both contentions.,
" A. “S8eaman’ status-and dur established precedent . ., .

We begin by describing two of the principal reriedies’ available to injured- .

workers who ply their tradé'in ‘connection with the sea!the Jones Act andthe
Longshidre Harbor Workers” Compensation Act (‘LHWCA”). The. two Actsare
mutually exclusive compensation regimes. Bocker v, Tidewater, Inc., 335.F.3d
376, 386 (5tH Cir. 2003); The Jones Act permits a“seaman” to sue his employer

for personal injuries suffered as a result of the emiployer’s negligence. Park v.

Stockstill Boat Rentals, Ine., 492 F.3d 600, 602-03 (5th Cir: 2007) (citing 46
U.8.C. §30104(a))., Buch an action allows for potentially.unlimited damages and-

igif contrast to.the generally prescribed remedial scheme available to maritime

workers under the LHHWCA. * See Becker, 335 F.3d.at 386-87:: Congress did not
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define the term “seaman,” however, and left the courts to decide which maritime
employees.werg covered by the Jones Act. Chandris, Inc. v. Latsis, 515 U.8, 347,
854 (1995). ' ‘ L 4 ‘

The LHWCA provides the exclusive remedy to land-based workers who fall
within its proyisions. Id. at 3566. It specifically excludes from its coverage “a
master or member of a erew.of any vessel.” 33 U.8.C. § 902(3)(G). The Supreme,
Court has held this exclusion o be a refinement of the term “seaman” under the
Jqus.Ap‘!;ﬂ Chandris, 515 U.8S. at 355—56._ Thus, a key requirement for Jones Act

coverage is actually found in the LHWCA. Id,

‘Undey the Jones Act, a “seaman™ is a term of art for an employee whose

* duties “contributle] to the function of the vessel or to the accomplishment of its

migsion” and who has “a connection to a.vessel in pavigation {or to.an
identifiable group of such, vessels) that is. substantial in terms of both its
duration and its nature.” Chandyris, 516 U.8. at 368 (internal quotation marks

"and citatinp omitted); see :also Garrety. Dean Shank Drilling Co., 199 F.2d'1007,
1009 (5th Cir. 1986) (“The worker is & seaman if he is assigned permanently to

a vessel in nayigation.or performs a-substantial part of his work en the vessel,
contributing to the function of the vessel.or to the accomplishment of its
mission.”). The existence of a “vessel” is thus crucial to determining seaman
status under, the Jones Act. Holmes v. Atl. Sounding Cbp.,437 F.3d 441, 446 (5th
Cir.2008). , . . . . o

We have long held that the Jones Act analysis requires a watercraft to be
“in navigation,’ and we have drawn a distinction between completed crafts and
crafts that are-under construction. Amaritime worker “assisting in the building
and ultimate commissioning of a launched but uncompleted vessel floating or
maneuvering in navigable waters is not a seaman within the Jileafaing of the
Jones Act, because his vessel is not yet an instrumentality of commerce—private

or public—and is therefore not ‘in navigation.” Williams v. Avondale Shipyards,
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Inc., 452 F.2d 955, 958 (5¢h Cir. 1971). In Williams, we held that a launched
Shlp conducting sea trials was not “in navigation” because it was not yet bemg
used for its intended purpose. Jd. ' S

Similarly, in Garret, we held that an offshoie driﬂihg rig was not a vessel
in navigation because, at the time of the plaintiff’s injury, the structire was still
uﬂdergomg' final construction to make it operational ag'an oil and gas drilling
rig. 799:F.2d at'1009; We noted that the structure‘had never been engaged ds
an mstrument of commeirce and held that a “nonmerchantvesselisin: navigation
if it is engaged in its expected duties on navxgable waters? Id:

'Inthe instant cage, the CAJUN EXPRESS was stilltinder construction at
the time of Cain’s injury. Although the rig was' capable‘of self-propulsion and’
had run someé test pipe, it lacked vital equipment to make it fully operational as
an oil and gag ‘drilling rig. Indeed, as Daniel Hasldin testified, %o drillinig
. ¢ontractor Wwould have found the CAJUN EXPRESS fit to drill a deépwater well

in' the ‘Guif of Mexico. "The CAJUN EXPRESS was not: finally comipleted and

placed into service until April or May 2001, after Cain was injured. Thas: uhder

established Fifth: Circuit precedent; the CAJUN: EXPRESS wasnict 4 vessel in’
navigation and Cain was not a Jones Act seaman, e S

B. Stewart

"~ Wenow turn to ‘the Supreme Court’s decigion'in Stewart v. Dutra

- Construction Company. In Stewart the Court addressed whether a dredge

known as the SUPER SCOOP was a vessél under the LHWCA. 5438 U.8S. at 484,

Although the cise specifically concerned the LHWCA, wé have recognized that

Stewarts analysis of the term “vessel” applies equally to'the LHWCA and to the'

Jones Act. Holmes, 437 F.3d at 448,
The SUPER SCOOP was a floating platform with a clamshell bucket

suspended beneath the water used to remove silt from the ocean floor. Stewart,

543 U.8, at 484. The dredge was engaged in digging a trench beneath Boston
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Harbor as part of the “Big. Dig” project. Jd. ' Tt --had‘.h"m-ited means of selfs
propulsion and wastypically moved by tufgboat butit:could move short distanees

by mampulatmg 1ts anchors and cables. Jd. '

* The First Circuit applied ité test for véssel status found in Dszavanm V.

%aylorBroa., 959 F.2d'1119, 1123 (1st Cir. 1992) (ens banc) which had held that

“if a-barge . . . or other float’s purfiose or primary business is no¢ navigation or

commei'ce'-, then workers ‘assigried thereto- for its shoré enterprise are to be
consideged seamen only when it is in actual navigation or transit at the time of

the plaintifPs injury.” - Id. 4t '485-86 (initernal quotation miarks omitted). The

First Circuit held'that the SUPER SCOOP was-iiot s vessel betause any

© navigation was incidental to'the craft's priméaryfunetion of construction: Jd.at
486. Tt also found significant the dredge’s'stationary posﬂ:uon at the tirie of the

. to. T

‘ The: Supreme ‘Court- ¥ejécted the First Cii’cuit’s test for vessel status,
conicluding that although Congress did fiot define “vessel? in-the LHWCAor the
Jones Act, it had already defined “vessel” elsewhere:at the'tinie liéth acts were
passed. Id. at 487-88. -Bpecifieally, under:l U.B.C. § 8 (formerly § 3 of the
Revised Statutes of 1878), a'vessel “includes every descviption of'watercraft or

other art1ﬁc1al contrivande ‘used; or capable of being used -98'a-'means -of

'transportahon on water.” S1gmﬁcant1y, § 8 codified the meaning that theterm

“yeswel” hatl acquired in general maritime law, and'the Court noted the historie
case law prior to the Jones Act and the LHWCA where eourts had often used
§ 3's definition-to conclude that dredges were vessels. -Jd. 4t 488<90 & n.5. The
early case law showed that at the time the Jones-Act and LHWCA were passed
in the 1920, a structure’s status as a vessel depeirded on whether the structure
was a means of transpertation. Id. at 491. ' Bl .

Relying on § 3, the Court held that 4 vessel “is any watercraft practically

capable of maritime transportatios, regardless of its primary purpose or state

-
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of transit at a particular moment.” J4 at 497. In other words, the Court rejected
the First Circuit’s two“pronged test, which had asked whether a craft was used
primarily for transportation, and if ot whethier the craft was ‘motienless or
moving at the time of the plaintiffs injury. The Court looked only to whether
the dredge could be ysed for transportation. Because the: SUPER SCOOP wag
not only capable of transporting men and equipment. but had actually done g0,
the Court found that the .dredgg was a vessel for purposes.of the LHWCA, 74
at495- S 'r'f""i';.'.“ [N ' , T e ‘. ! " . el . N
i+ With, respect to the requireiment that a vessel be “in navigation,” the Court
clarifiedthat the requirement was meanit toshow only that styuctures could lose
their vessel status if they are withdrawn from the water for extended periods.

1d, at 496. The fin navigation” requirement does not, stand apaxt from § dand -

“is relevant to whether the craft is ‘used, or capable of being. used;for ‘mavitime
trahsportation.” Jd. But. “ltlhe question remaing in all cases; whethier the
witercraft’s use ‘asa méans of fransportation onwater’ isa practical possibility
or merely a:tHeoretical one” Jd. . - . e T
vorov et G Stewartand vegselsrtobe .. . .
The district court held that the CAJUN EXPRESS was, a-vessel under
Stawart because: not only was it capable of transportation but it had. also
transported: workers, and equipment from Singapore to tﬁe Gudf of Mexico.- We
disagree, however, that Stewazt was intended to apply: to. watercraft that are
still under'constmétion. “IWlé canrot overrule the decision of a prior pane]
unless such everruling is unequivecally directed by controlling. Supreme-Cowt

precedent.” United Statesv, Zuniga-Salinas, 945 F.2d 1302, 1306 (5th Cir. 1991)

(emphasis added), We conclude that our well-settled body of law in this area hag _

not been effectively overruled. P , .
The language in Stewartis admittedly broad, and we have recognized that
the Court’s decision significantly. enlarges the types. of unconventional and

i
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special purpose watercraft that now must be considered-vessels that might niot
haye met the test before Stewart. See Holmes, 437.F.3d at 448. Stewartbegan,
: “whather a dredge isa ‘vessel’
under [the LHWCAJ” Stewart, 543 U.S. at 484; The Court decided that specifie
question;.conclyding that the First Circuit’s focus on an existing craft’s purpose
and moverient was inconsistent with the text of § 3 and the established meaning
of “vessel” in genera] maritime law. We thus'read Stewarrs instruction that.a
eraft is; a vessel if it-is capable of miarine transportation-in the context of that
case to negaté the First Circuit's test for an established structure,

-i\p o+ Stawalt examined an already-completed structure in use for.its intended

under construction, and so the Court did-not address whether § 3's: defimtlon of

.vessel applies to mcomplete structnres that. may hedn a dry;dock:gr a- ﬂoatmg

shipyard. ‘In:other words, Stewait did-net.consider: whether. an. ineomplete

purpose: ' Stewart did not concern what te:do with ships-and-other structures

structure that “is'not yet an instrumentality of coammeree,” Williatns, 462.F.2d
at:968, iz .a.vessel il mavigation. i Rather, -Stewartatregsed that the “in-

. navigation” requirement had nothing to do with loconiotion and instead meant
~ that “structures niay lose their character as veaselsif they have been withdrawn

from the water for extended.pex—iods of time.” ‘Stewart, 543 U8, at 496. But for
a structure. to be able to loge it vessel status by being taken.out of navigation;
it-mist be equally true that a'structire may not attain vessel status before it is
ever put.into “navigation.” - .- - 7o o o

. Other courts have similarly concluded.that an incomplete structure that
has not been put into navigation'as an instrument of commerce is not a vessel.
See Caruso v. Sterling Yacht & Shipbuilders, Inc.,828 F.2d 14, 15-16 (11th Ci.
1987); Frankel v. Bethlehem-Fairfiold Shipyard, 132 F.2d 634, 635-36 (4th Cir.
1942). -Moreover, courts have historically spoken of navigation in tandem with

. commerce: See, e.g., The Robert W. Parysons, 191U.8. 17, 81 (1903) (holding that
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-a'bargé drawn'by horses in the Erie Canal was a vessel because “[s]o long as the

vessel is engaged in‘commerce and navigation it is difficult to see how the
| jizrisdiétic;n’ofa;dmii-allts;f‘is"a’ﬁ'écted by 'ité' ’mea-ns of propulﬁcm").; C"opé v. Mgllette
Dry:Dock Co., 119 U.S; 6-’2‘5,.627-2-8'(1887) (hoting that “[a] ship or.vessel; used
for navigation and commerce, though lying at'a whiarf, and temporarily made
" fast thereto; as well ag he_r furniture.and cargo,'are maritime subjects”); People’s
Ferry Co. of Boston:v. Beers, 61 U.S.'393, 401 (1857) (“[TIhe admiralty courts
now exercise jurisdiction over xiverg and inland v&aterg,‘ wherever navigation is
or may be carried-on, -and éxtetids to almost every-description: of vessel which
iitay be-eniployed:in transportig our products to market. . ;- The ‘admiralty
jurisdiction; incases of contrac ii'depénds primazily upen the nature of the
contratt;ihd is limited to eontracts; claims, and services, purely. maritime, and
touchitigrights and dutiss ai)pertaini'ngnta commerce and navigation;”), i -

" ‘o’ 'That i§ not toway that enly.eommercial structuresmaybecomd vesselsand
implicate admiralty jurisdiction Sesyie.g.; Sisson v. Ruby, 497U.8: 35836567
(1.990) (adm‘ii-alt;lr' jurisdiction in tort i'e'(juir;as-lhtezf alia that an‘incident have a
poteéntially disruptive effvct on maritime commerce and be substantially related
to mdritime activity, sﬁéh'l as navigation, but the ‘tortfoasor’s activity may be
comnimercial or nonc¢ommereial). Rather, our'precedent is not: inconsistent with
" the histm‘rigal perspective that vessels under:construction are treated differently

fromcompleted vessels. See The FrancisMrDonald, 254U.8, 242, 243-44(1920)

(holding in a contract case that shipbuildz’ng has been considered a nonmaritime

activity, whethér or not the incomplete ship. has been launched). We have

préviously noted “the:historical tradition that vessels under construction. give
rise to neither a mafitime contract nor a: maritime tort.” 'Wﬂ:liams, 452 F.2d at
-968 n.5; see also Allyed v. MV Margaret Lykes, 398 F.2d 684, 685 (5th Cir. 1968)

(holding that an"employee may not maintain a tort action against his employer

for an injury sustained on a ‘vessel -that has been launched but not fully

)

——
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completed or commissioned). We do notread Stewartto change this body of law,
80 that a structure under construatmn remams 8 non-vessel nntxl 1t ig complete

and ready: for duty upon the sea. _
We further think the preclusion from vessel status of crafts still under

construction serves sevm;'al important.goals and is consistent with the concern

for avoiding unc,e,i‘taintigs and;possible oscillation in and out of Jones Act status,-'
See Stewart, 543 V.8, at 495 (asking whether a watercraft is motionless or
moving -is..'the . kind. -of, “‘snapshot” .test, previously -mejeéted and would
impermissibly allow struqfures to eacillate back and. forth between Jones Act

_coverage). ... T VI S

; Our-cases show that shlpbuﬂdprs ﬁ'equently begm the cons,truchon process

_in a shipyard at ope:lecation and then transport the partially completed eraft to

another-location to'finish the.construction process. See, .e.g,, Garret,-799 F.2d
at 1008 (barge hull transported by tugfrom shipyard-in Houma, Louisiana, to
Harvey, Louisiana, for completion- of superstructure); Fredieu,v. Rawan. Cos.,
Inec., 738 F.2d 651,662 (5th Cir. 1984) (ship partially constructed in Vicksburg,
Mississippi, towed to Belle Chasse, Louisiana); Hollister v.. Luke Constr, Co., 517
F.2d 920, 921 (5th Cir. 1976) (barge towed from Harvey, Louisiana, to Houma,
Louisiana, to complete drilling rig).. Alongxthe way, hundreds of employees work
to complete these partially-built structures. The CAJUN EXPRESS had over
200 men working on its qem,p}etion. Stewartds application to these vessels-to-be
could have the consequence of creating vessels out of partial stroctures and
transforming many land-based ship construction workers inté Jones Actseaman,
at least while they work in the service of the ship. At.a minjmum, it would

unnecessarily  expand the. labyrinth that.has. developed in the case law

concerning seaman status.by requiring fact‘intensiire inquiries in the district
courts into the relatienship between such workers and the intended vessel. Cf.
Chandris, 515 U.S. at 356 (‘We have made a labyrinth and got lost in it.”

C-00037



No. 05-30963
(internal quotation miarks and citation oimitted)); Marine employers (and their
insurers) and employees, however, have an: mterest in being able to predxct who

' .wﬂl be covered by the J ones Act before a partlcular workday begins.” -Jd, at

363. E ‘ B

Thait interest is hindered Witli' respect to. the' etinstruétion of watercraft
becavise there will be many points aleng the continuum ¢f a' ship's construction
at which oné eould rationally afgue it is “practically capable” of transportation
and therefore a vessel. For example, a structure might become a vessel when it
is merely capable of floatation but is still in dry ddck; when it can be merely
towed or pushed; when the navigation or propulsion systems are installed; when
it has'beenihspected and commiissioned; when: it has’been accepted foi delivery;
when a crew has beei‘assigned; or when it is actually put to iise; . Our'prior
casés’ gettle this uncertainty by asking whether:the -craft is: complete,: We
continue to believe that “[ffor.there to be a sedman, thete mustfirst bs 4 sh;lp* "
biit “an iicompleted véssel'not yet delivered by the buﬂder is not:such 4 shmp"*’
Williams, 452 F:2d at 968, . P e s

+ ' The difficulty of dpplying Stewart to vessels under constnuction may.be
seen with respect to the CAJUN EXPRESS. The testimony showed thatthe rig
lacked vital equipment for-its operations and that xio drilling ‘c'ont‘ractor would
have found the CAJUN EXPRESS scceptable for duty in the Gulf of Mexico. It
strains reason to say that a: craifﬁupon- the water thatis under construction and
is not' fit for service is practically capable of trangportation.

Moreover, mobile offshore drilling units like the CAJUN EXPRESS are
subjéct to extensive Coast Guard regulations. See 46 C.F.R. §§ 107-09. Before
operations begin the unit must receive an Original Certificate of Inspection
ceftifying that it complies' with all Coast. Guard requirements, 'including
regulations governing lifesaving snd fivefighting equipment. 7d, §§ 107.211,
107.231. The record here shows that'the Coast Guard performed an initial walk

At .t
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through. of the, CAJUN. EXPRESS on August. 31 2000, as the first step in the - |

-process of cemﬁcathn, but the‘ng was ngt put mto ;semce until Aprﬂ op May
2001. That the structune was not yet cert;ﬁed as opera,tmnal ;md in. comphance

with all safety requirements casts doubt as to the practicality of its use as a

means of transportation. To foliqw the district court’s decision here also runsthe

risk of concluding that a vessel that may not be legally permitted fo operate is
nevertheless practically, rather than theoretically, capable of transp ortation.!
In short, although Stewart instructs that the “in navigation” requirement

“g relevant to whether the craft is ‘used, or capable of being used’ for maritime

" transportation,” 548 U.S, at 496, that instruction does not consider in the first

* instance when a vessel-to-be bécomesa vessel. We view that issue as a separate

guestion from whether an unconventional watercraft isa vessel. We therefore

hold that Stewart does not require us to modify our precedent regai'ding the .

vessel status of incomplete watercraft. As such, the CAJUN EXPRESS was not

a “vessel in navigation,” and Cain was not a Jones Act seaman, Cain was thus

not entitled to relief under the Joneq Act for his September 10, 2000, injury.”
IH. Conclusion.

. ' We do nothold that a watercraft that has not been certified by the Coast Guard can
neverhe considered a veasel, See Holmes, 437 F.3d at 44844 (holding that a barge containing
a floating dormitory that had not been inspected by or registered with the Coast Guard was

a vessel). We note only that the absence of certification when legally requu'ed should inform ‘

the evaluation of a structure’s capability for transportation.

? We note that in the district court Cain argued that even if the CAJUN EXPRESS

was not a vessel he was a Jones Act seaman baged on his overall employment because he was
a seaman before joining the CAJUN EXPRESS and his essential duties never changed. The
district court did not reach this issue because it concluded that the CAJUN EXPRESS was a
vessel. The parties have not briefed the issue to us, and we express no opinion on its merit.
We merely note its existence and point out that it remains unresolved in the district court.

Further, Cain’s claims with respect to his alleged injuries at the Fontana Center are

unresolved,
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The dist¥ict couirt’s dénial of Transoceams métion for sunimary judgment

is REVERSED and the ‘¢ase’is REMANDED to-the’ district court for fm'thezr
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PRISCILLA R OWEN; CIROUIT-JUDGE, DISSENTING? ;1 yosgo - R IERET

Tlns isa very dxfﬁculb,case, An my; view.. ’,l‘he panehs oplmon sets forth
cogent arguments as to why there should be a bright-line rule as to when a
vessel under construction becomes a “vessel in navigation” for purposes of
determining whether an injured worker was a “seaman” within the meaning of
the Jones Act. However; the language used by the United States Supreme Court
in Stewart v. Dutra Construction Company” is broad and seems to require us fo
conclude that the CAJUN EXPRESS is a contrivance that is capable of being
used as a means of transportation on water since the CAJUN EXPRESS did in

. fact transport Cain and others across an ocean.

There are undoubtedly conceptual difficulties in applying the principle

that a “contrivance” becomes a vessel in navigation when it is a “watercraft

‘practically capable of maritime transportation, regardless of its primary purpose

or state of transit at a particular moment.” At some point prior to its actual
commissioning, a “contrivance” under construction may become capable of
maritime transportationina physical and practical sense whether moored in the
water or in dry dock. The uncertainties as to the hour or day the practical
capahility of maritime transportation occurs would seem a fertile source of

contract and tort litigation and may lead to overlapping insurance

arrangements, and unnecessary costs in obtaining that coverage. Additionally,

a contrivance under construction may be moored for long periods of time while
further construction continues after an initial voyage transported crew members

on the seas, as was the case here.
In spite of the certainty and p;'edictabﬂity that the panel’s decision would

bring in many if not most scenarios involving vessels under construction, the

3 543 U.S. 481 (2005).
4 Id at 497,
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CAJUN EXPRESS appears to have all'the attributes that thé ‘Bupreme Court
ascribed to'a “Vessel” in ' Stewart. 1 therefore, vefyirespdotfully, dissent.:
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